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2. Executive Summary

The NGO sector is unusual in many ways. There are no internationally agreed definitions of what NGOs are, no agreement on what legal form they take, not even any agreement over what the sector should be called. The first job of any international event like this is therefore to agree a name for the sector. For this workshop, and for the purposes of this report, the term ‘NGO’ is used. This should be read as applying to all non-governmental, non-profit public benefit organisations. 

There is international agreement that the NGO sector is big, and is getting bigger. There is also agreement that it brings great benefit to every class of person in every community in the world, rich and poor, large and small. Most impressively, it brings genuine relief to the world’s neediest people in the world’s most difficult regions; relief even to those who no government can reach. 

There are risks to the NGO sector, perhaps inevitably due to its size, diversity and the nature of its activities. These include the risk that NGOs may be used as vehicles for money laundering, terrorist financing or other serious trans-national crime. Whilst this is not the only risk, it is the major concern of many governments and international bodies and the source of much pressure on individual countries to reform regulation of the sector. 

The purpose of the Workshop was to consider what techniques are most effective in countering this (and other) risks to the sector, whilst keeping in mind that the vast majority of NGOs are free of abuse and bring great benefits to societies. Indeed, NGOs’ projects are some of the most effective in preventing the discontent, disconnection, misery and radicalism which are some of the chief causes of terrorism throughout the world. 

Experience shows that similar techniques can be applied in different circumstances to meet all kinds of abuse. The Workshop was therefore designed to encourage discussion and information exchange within and between country delegations. Hopefully, each delegation was able to obtain and take away the information it most needed to meet its particular concerns. 
It is not the aim of this report to record all of this information (details on individual countries’ systems were provided at the event and can be found here
). Instead, this report aims to reflect the nature of discussions and some of the issues that arose. 

This event was organised by the International Programme of the Charity Commission. The Charity Commission is the independent government regulator of NGOs (“charities”) in England and Wales. The International Programme is funded by the Global Opportunities Fund of the UK Foreign and Commonwealth Office. The aim of the Programme is to help develop healthy NGO sectors worldwide by working in partnership with government and the sector. 
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4. Regulating for a Healthy NGO Sector

NGO Regulation: The Big Issues

Sessions 3 and 4 on day one and sessions 9 and 10 on day three looked at the major issues and policy decisions that establish the context for any consideration of NGO regulation. Contributions came from a panel of experts, questions and comments from the floor, from presentations and from small discussion groups. The following issues were covered. 

Why regulate NGOs? 

· To protect the sanctity of the NGO sector from those that would abuse it; 

· To enhance the effectiveness of NGOs; 

· To satisfy the state that the favourable tax status of NGOs is a good use of government resources; 

· To maintain public and donor confidence in the integrity of the sector; 

· To ensure that the NGO sector is not a weak link which undermines the integrity of the financial sector; 

· To give the NGO sector the moral authority to hold government to account.

Peculiarities of regulating the NGO sector

The public sector (i.e. government) and commercial sector are regulated. There are also risks in the NGO sector, which regulation can help prevent. However, the NGO sector is different from the public and commercial sector in some ways. 

· The sector is very diverse, in terms of legal status, size and activity. NGOs can be difficult to identify;

· Parts of the sector can be particularly resistant to regulation; 

· As public benefit and public-funded organisations, expectations for NGOs are higher than for other sectors. 

Relations between government and the sector

All the elements exist for a terrible relationship between government and NGOs. On the one side, the government must make tough decisions on funding, policies, security, law and regulation. It regulates and often funds a sector which is often highly critical of government actions. On the other side, NGOs exist to develop society, improve, campaign and advocate. Often they do a job which they think the government is failing to do, sometimes criticising the government and holding them to account. They are “on the side of the angels”. Yet, they must submit to government oversight and receive government funding. 

In practice, the relationship often swings within countries from harmony to friction. However, some friction is not necessarily a bad thing. Government and NGOs each demand and expect the other to be accountable and transparent. When that is being done well, friction will exist. Where there is no friction, there is complacency, even collusion. 

Mutual accountability means each explaining to the other what they are doing and why they are doing it. The government can force NGOs to be accountable through laws and regulations. However, it is also valuable for government to explain itself to NGOs. This helps government to: 

· Demonstrate to NGOs that the benefits of regulation to NGOs and society outweigh the costs of compliance;
· Explain to NGOs the circumstances and motivations for regulatory action; 

· Highlight areas of concern which NGOs know nothing about and where government needs to act; 

· Help the sector feel confident that they are minimising risk and know how to detect risk; 

· Inform the sector of what is and is not acceptable when operating in sensitive areas; 

· Reinforce the message that the enemy is abuse, not regulation. 

By listening to the sector, the government can create more effective and robust regulations. This is because listening helps the government to: 

· Build trust with the sector; 

· Identify abuse in the sector; 

· Understand the sector better and the risks it faces;

· Identify confusions or problems with existing laws and regulations;  

· Encourages responsibility and a sense of ownership of regulations in the NGO sector; 

· Lessens the chance of a automatic hostile reaction to new regulations;

· Agree joint messages which are more palatable to the sector. 

One major problem for government is the extreme diversity of the NGO sector, which results in multiple often contradictory views. Umbrella bodies play a key role in many countries in helping represent these views. They can identify and coordinate NGOs’ concerns and represent them to government, and also serve as a useful mechanism for government to disseminate messages to the sector. However, there is also a danger of mixed messages from government when multiple regulators exist. A government – sector compact is one way of addressing this problem. Examples can be found here
.
The relationship, if dynamic and based upon mutual understanding and respect, can be very beneficial to both sides. There needs to be a constant monitoring of the relationship to ensure that both sides are fulfilling their role, and an acceptance of the legitimacy of each other’s approach and concerns. 

Self regulation

Why? For the sector: 

· To meet questions about legitimacy; 

· To prevent the imposition of potentially onerous or misdirected government regulation;

· To encourage the production of more flexible regulation with an emphasis on raising standards and effectiveness;

· To maintain the confidence of the public and donors.  

Why? For the government: 

· The sector understands itself and the issues that affect it better than the government; 

· The sector can identify problems within individual NGOs more quickly than government; 

· It is cheap;

· It is effective in raising standards; 

· It is less contentious than government-imposed regulation; 

· Self-regulation can oversee sensitive or difficult areas that the government can not or will not oversee; 

· Government does not have the resources or ability to effectively regulate the entire sector alone.  

How? 

· Codes of Conduct;

· Peer-assessment;

· Certification programmes.

Increasingly, there is joint regulation between government and the sector. There are a variety of ways in which this can be done, for example:

· Government can establish self-regulation mechanisms; in Pakistan, the government is currently piloting a code of conduct which covers both NGOs and the NGO regulator. 

· Government can promote and support self-regulation bodies; the UK government funds the National Council for Voluntary Organisations (NCVO).

· Government can encourage NGOs to participate in self-regulatory mechanisms; the Australian government actively encourages NGOs to join self-regulation schemes and participate in sector training, seminars and conferences. 

· Government and the sector can form regulatory partnerships; the Philippines Council for NGO Certification (PCNC) is a self-regulation body which has been appointed by the government to act as gatekeeper to favourable tax status. 

International Obligations

The Financial Action Task Force (FATF) on Money Laundering is an inter-governmental body whose purpose is the development and promotion of policies at both a national and international level to combat money laundering. All the delegations come from countries which are members of FATF or the Asia Pacific Group on Money Laundering (APG), which is a FATF-Style Regional Body (FSRB). 


After September 11th 2001, governments worldwide called for an immediate and co-ordinated response to prevent the misuse of funds on terrorist activities. FATF issued new International Standards to combat terrorist financing. There are 8 special recommendations made by FATF on combating the financing of terrorism. All members of FATF or FSRBs (including the APG) must meet these requirements. 

FATF Special Recommendation VIII (SRVIII) relates to Non-Profit Organisations. It states: 

VIII.1 Countries should review the adequacy of laws and regulations that relate to non-profit organizations that can be abused for the financing of terrorism. There should be evidence available to assessors that this review has taken place.

VIII.2 Countries should have measures in place to ensure that terrorist organisations cannot pose as legitimate non-profit organisations, including for the purpose of escaping asset freezing or seizing measures.

VIII.3 Countries should have measures in place to ensure that funds or other assets collected by or transferred through non-profit organizations are not diverted to support the activities of terrorist organisations.

The first stage of SRVIII is a domestic review. This is to make sure that governments understand the nature of the sector and the scale of the risk it faces. All APG countries are committed to completing the domestic review by December 2006. Members are also subject to mutual evaluations. These are peer reviews which confirm compliance with FATF requirements and assess the effectiveness of regulation.  

To compliment Special Recommendation VIII, FATF has produced a Best Practices Paper
 (October 2002) and an Interpretative Note
 (February 2006). These establish guidelines and measures to prevent NGOs from being misused and abuse by terrorists.  

Trans-national Crime and Terrorist Financing
The vast majority of NGOs are engaged in the delivery of legitimate services for legitimate beneficiaries. However, the nature of the work means that there is a risk of them being used to source and move funds in support of trans-national crimes, including terrorism and money laundering. There have been a small number of cases worldwide where it has been shown that NGOs have been used to source or raise funds for criminals or terrorists. There have also been cases where all or part of an NGO’s funds were diverted without donor’s knowledge for criminal or terrorist purposes. 

There is a particular risk in conflict zones or in emergency situations, where terrorists are often most active. Sadly, this is often the area where the need is greatest and the ability of government to meet these needs least. As a result, NGOs often fear that the location of their work may lead to accusations from government of aiding terrorism. This is a particular problem in areas where the only competent local authority is a designated organisation.  

Much regulation is focussed on ensuring that funds have been applied correctly. However, the nature of some NGOs’ work means that they must often use insecure financial mechanisms to get funds abroad. Cheques or electronic bank transfers are not practical when the beneficiary is a refugee in a war zone. As a result, informal remittance systems like hawalas, conduits and cash couriers may often be used. 
Another risk area is public collections. Donations may be sourced through solicitations via websites, collection boxes, subscriptions or a host of other mechanisms. These will most often be legitimate but they do include inherent risks. At the other end of the process, it is often very hard for an NGO to identify beneficiaries to the public, donors or regulators. 
The challenge to NGOs is to demonstrate that their activities are purely beneficial and provide no opportunity for criminal or terrorist organisations to benefit. NGOs must recognise that certain activities or dealings, no matter how laudable the ultimate aim, are not acceptable. 
The challenge to regulators is to develop practical and helpful regulations, and to distinguish between a necessary evil and an unacceptable risk. Government must recognise that in the world’s most dangerous and desperate situations, normal rules may not always apply. An NGO that can not demonstrate that is has complied with all of the rules may be a cause for concern. However, this is not in itself proof of wrong-doing. 
Inter-agency Cooperation

At a domestic or international level, there is the same four-step process for developing effective coordination. 

1. Identify which agencies have responsibilities and what they are.

2. Identify a gateway – who is the point of contact within that agency. 

3. Exchange relevant information and concerns. 

4. Coordinate regulation.   

Abuse can be multi-sectoral and trans-national, so the regulatory response needs to reflect that. Cooperation broadens the sources of information and range of regulatory tools available.  

There are particular difficulties with international cooperation. Improving international cooperation is a priority for the Financial Action Task Force (FATF). In particular, there is a focus on sharing information by investigators of potential abuse. 

The key to effective international cooperation is gateways. If you have a concern about an NGO in a particular country, who do you contact? If there are terrorist financing issues, the first point of contact should be the relevant financial intelligence unit (FIU). If it is not a terrorist financing issue, who should be contacted? Cooperation and coordination can also be informal. There is great benefit in informal networking opportunities (such as provide by this event) where links can be built and experiences shared. 
The Charity Commission's International Programme is planning to develop its website as a shared resource for regulators and a forum for interaction (www.NGOregnet.org). The APG has signed a Coordination Agreement with ASEAN which covers a range of money laundering and counter-terrorist financing issues, including NGO regulation. 
Policy Approaches to Regulation

In practice, the vast majority of NGOs are legitimate organisations. The most effective systems make it easy for legitimate NGOs to comply with their requirements and demonstrate their compliance. As the proportion of NGOs complying with regulations increases, the easier it becomes for the regulator to isolate and identify the minority of NGOs that seek to avoid compliance. Resources can be focussed on this minority to ascertain whether non-compliance is a result of management failures or a deliberate attempt to avoid detection of abuse.

Proportionality, Risk, Targeted Action

How a regulator can use limited resources in a way that most effectively encourages compliance and detects and addresses abuse.  

Proportionality

A proportionate regulator ensures regulation is tailored to reflect the diversity of the sector. It means acting to ensure that regulations: 

· Reflect the level of risk involved; 

· Reflect the ability of NGOs to comply with regulations; and

· Reflect the impact that regulations have on NGOs. 

Hence, the regulatory burden on larger organisations may be greater than on smaller ones. For example, very small NGOs may not be required to produce accounts in detail or have them audited. The bigger the NGO, the more detail it should provide and the more stringent the audit. This is because there are more funds at risk in the larger NGO, and because the larger NGO has the resources to comply with stringent regulation. 

Risk

Risk is normal in the NGOs sector. It is impossible to eliminate all risk and, in fact, some risk is healthy. An effective regulator should be risk aware, not risk averse. The aim should be to keep risk at a manageable level without impairing the effectiveness of NGOs. 
The first job of a regulator is to assess the nature and level of risks to the sector. There are a number of factors which can help a regulator assess the level of risk (or potential risk) in a particular case.  These include:  

· The negative effect on the people or purpose an NGO serves; 

· The loss or misuse of NGO resources; 

· Damage to the public reputation of an NGO or the NGO sector; 

· Damage to public confidence in charity regulation; 

· Income level of an NGO; and

· History of abuse within an NGO.

Where risk is perceived to be high, immediate action should be taken. Conversely, where there is no or little risk, the regulator should take no action. Regulators can develop systems to assess risk and help indicate how to prioritise resource allocation. In many cases, the most effective risk assessment tools rely on the skills and experience of officials. 
Targeted Action

A regulator should target limited resources where the risk is highest. When an NGO has a problem, the regulator must make three assessments: if to intervene; when to intervene; and how to intervene. 
The regulator should ensure that its actions: 

· Will have an impact on the NGO and/or the people who benefit from them;
· Are proportionate to the issue;

· Are proportionate to the risk of harm involved; and 

· Take account of the ability of organisations to meet requirements.  
Where there is no harm, the regulator should use its resources elsewhere to greater effect. This approach means that the regulator is less likely to take up issues in relation to very small charities than to larger ones. 
Targeted action also means taking action against those who are responsible for harm because of their deliberate or negligent acts. That means targeting officials, not organisations. Targeting the NGO itself serves only to punish its donors and beneficiaries. 
Independence, Transparency, Fairness and Consistency

How the regulator should behave in order to win the trust of the sector and public and make an effective regulatory partnership possible. 

Independence
Regulators under direct political control often find regulating the NGO sector difficult. Government oversight of religious, advocacy or community organisations can be very sensitive, particularly where they are opposed to the government or holding the government to account. An independent regulator is far better placed to regulate sensitive organisations robustly whilst withstanding allegations of politically motivated actions. 
An independent regulator might still be funded by government. However, it should be governed by an independently appointed body operating according to clear rules. 
Transparency
One of the key roles of regulation of NGOs is to increase transparency. This allows the public and government to see that public benefit is being achieved and that the organisation is effective and free from abuse. The same arguments apply to the regulator itself. Furthermore, a regulator which requires and expects transparency from those organisations it regulates should be expected to set a good example. Failure to do so could undermine its credibility and good-faith. 
A transparent regulator will publicise all but the most confidential information. This will include annual reports, accounts, operating statistics and internal governance papers. 
Fairness and Consistency 

Unfair or inconsistent regulation is not effective. Consistency and fairness underpins targeted and proportionate regulation. Furthermore, unfair and inconsistent regulation will damage a regulator’s credibility, so that they lose the trust of the public and sector. NGOs that fear unfair action from the regulator are more likely to attempt to avoid regulation. Members of the public that fear unfair regulation will be less likely to raise concerns about NGOs with the regulator, thereby removing the most effective source of information. 
To be fair and consistent, a regulator will have and follow clear guidelines. These guidelines will cover strategy, policy and operational procedures. The regulator must also be seen to be following the guidelines that are in place. All but the most sensitive of these guidelines should be available to the public.  

Facilitating, Encouraging and Enforcing Compliance  

How to create a system with high levels of compliance, allowing limited resources to be focussed on those high-risk NGOs which are not meeting accountability or transparency standards. 

Facilitating compliance

Simplicity: NGOs are more likely to comply with a simple regulatory system. A single comprehensive regulatory system for all NGOs is an advantage and avoids duplication. Similarly, the regulatory requirements should be easily understood. 

Proportionality: As stated above, the system can be graded so that the demands are less onerous on smaller NGOs, which are not only less of a risk, but also have less capacity to meet regulatory requirements. Larger NGOs face more rigorous scrutiny. 

Advice: Providing free advice to NGOs on how to comply can be an efficient way of significantly increasing the effectiveness of a regulatory system. Advice need not be restricted to compliance with legal requirements, but can also cover ‘best practice’ in internal accountability and governance. 

Fairness: As stated above, legitimate NGOs are far more likely to comply with regulations if confident that there is no threat to their interests in doing so. Authorities that use the information gathered or their regulatory powers in an arbitrary, repressive or unfair way undermine that confidence. Ultimately, this makes the job of identifying and addressing serious abuse much more difficult for the regulator. 

Encouraging compliance

Financial inducements: Many jurisdictions provide favourable tax conditions for NGOs. Linking preferential tax treatment to compliance can be an effective way of encouraging compliance. Similarly, some governments will only provide funding to NGOs that comply with regulations. 

Credibility: A public with confidence in the effectiveness of a regulatory system is more likely to support an NGO that complies with that regulation than one that doesn’t. Compliance with the regulation becomes a badge of credibility, encouraging compliant NGOs to publicise their compliance and other NGOs to voluntarily submit themselves to regulation, even if not legally required to do so.  

Enforcing compliance

Fair and proportionate penalties: Penalties, to be effective, must be meaningful and imposed in cases of abuse. Disproportionate penalties can be counter-productive. They can discourage legitimate individuals from becoming NGO officials and discourage sympathetic individuals from reporting concerns. They also erode trust between the regulator and the sector, thereby discouraging voluntary compliance.  

Targeted penalties: Penalties should be targeted at those responsible for serious abuse of an NGO. Penalising individuals for innocent mistakes or minor abuse serves only to waste resources, erode trust in the regulator and discourage individuals from becoming NGO officials. 

5. Workshop Sessions

Introduction

Half of the time was dedicated to what were termed ‘workshop sessions’. The delegates were split into two groups to discuss specific aspects of regulation, with each delegation given the opportunity discussions within the light of their own particular needs. As was stressed at the beginning of the workshop, the discussion was the point. No feedback to plenary was required from the delegates. 
Workshop Sessions: Group A

Group A considered principles of regulation. Delegations from Indonesia, Thailand, Vietnam and Laos attended and considered three topics over one-and-a-half days. Each topic was broken down into segments, and each segment introduced by a brief presentation, where the key principles were set out. Country delegations were then given the opportunity to consider their own regulation in the light of these principles, identify strengths and weaknesses, and devise a plan for improving regulation. There were also occasional inter-group discussions and case studies. 

Defining, Identifying and Registering NGOs 

Defining NGOs
There is no agreed global definition of NGOs, there is no globally agreed name for the sector (examples include NGOs, Non-Profits (NPOs), charities and Civil Society Organisations (CSOs)) and there is no globally agreed legal form for NGOs (associations, foundations, incorporated or unincorporated). It is not important that there is international agreement on these issues. What is important is that within a country, there is a clear definition that is known and understood by all. 

Certain characteristics emerge in almost all definitions of NGOs. These are:  
· non-governmental 

· non-profit 

· public benefit  

Beyond this, decisions must be made on whether other characteristics disqualify an organisation or not. Examples include:
· Trading in furtherance of its activities; 

· Commercial trading as a fundraising activity; 
· Payments to committee members; 

· Restricting benefits to members; 

· Religious activity; 

· Political activity. 
Thresholds
NGOs are collections of individuals with a shared purpose. Many such collections of individuals exist but are informal, small or temporary. At what point do such groups become organisations which the government feels it should know about as regulator? What is the threshold? 

Three main types of threshold were identified: 
· Financial (when an NGO’s assets, income or expenditure exceed a certain level, or when it holds assets of a particular type, such as land); 
· Activities (when an NGO undertakes a certain activity, such as public fund-raising); 
· Legal (when an NGO becomes incorporated as a legal entity).
Each threshold has inherent advantages and disadvantages. Some systems mitigate this by having multiple or combined thresholds – for example, income above £1000 and has a legal personality. 
Identifying NGOs

There are two methods – self-identification, and identification by the regulator. In practice, the size of the NGO sector means that in most countries some level of self-identification will be required. Usually this means a legal obligation for NGOs to identify themselves to the government when they cross the registration threshold. 
Enforcing such a legal obligation is not always possible. Whilst many regulators worldwide have legal sanctions they can impose if an organisation fails to register, it often proves impractical to apply these. Government resources are more effectively applied by measures to raise awareness of the legal requirements, and by providing incentives to register. Typically, incentives include tax breaks and issuance of a certificate or number to an NGO which they can use to demonstrate their legal compliance. 
The regulator will sometimes need to identify NGOs itself, most often when a new category of NGO is created or added. Records may already be held on these organisations by other government agencies or umbrella bodies. Umbrella bodies can also play a role in helping government to publicise the new requirements to the relevant sector. 
Registering NGOs
Registration is a process. When designing the process, there are a number of issues that the regulator needs to consider: 

· What agency will receive, consider and process registration applications? Will one agency perform all three roles? 
· What will the application process consist of? Applications can be made in person, by post, on the telephone or online. Which is appropriate? 
· What information will be requested? Should all founder members provide information? What information should the application form require? What accompanying information is required? Is all the information requested really necessary? 
· How will information be requested? Paper copies or original documents? Visits or interviews? 
· How will the information be used or assessed? Who will assess it? What are you looking for – what are the priority issues? Can this information also be used for identifying and analysing trends in the sector? How will the information be recorded? 
· How can the information be verified? What checks should be undertaken? What level of verification should be mandatory? What issues should trigger more detailed checks? 
· How straightforward is the process? Are NGOs dissuaded from registering by the complexity, cost or intrusiveness of the system? 
· What advice and guidance is provided to help make the process more effective? 
· What happens after registration?
· Is the process effective? Does it address the key risks? Is it proportionate to the nature of the risk and type of organisation? 
The answer to these questions will vary depending on local circumstances. This list is not exhaustive; there will be other considerations for individual regulators. 
Monitoring NGOs 

Why monitor NGOs? 
There are four reasons: 
· To ensure that the regulator knows what is going on in the NGO sector; 
· To demonstrate to key stakeholders that the right information is being gathered; 
· To identify abuse or problems; 
· To help plan future use of resources. 
The regulator can obtain this information through scrutiny of information provided by the NGO (such as accounts and annual reports), through questionnaires or through visits/inspections. Information may also be obtainable from third parties (government or otherwise) which monitor part of the sector. 
Much monitoring places a premium on financial information or on verifying an NGO’s activities. However, monitoring can also identify issues with governance, management, planning and legal compliance and identify the key challenges that an NGO is facing. 
Monitoring process
Issues that need to be considered when designing a monitoring process include: 
· Which organisations will be monitored? All NGOs? A sample? A random selection? A targeted selection (based on income, activity, history and/or risk)? A combination of these? 
· What form should the monitoring take (see above)?

· What information should be collected (see above)? 

· What issues should trigger further action (‘red flags’)? What action should be taken?

· How can the information be verified? What checks should be undertaken? 
· How straightforward is the process? Are NGOs dissuaded from complying by the complexity, cost or intrusiveness of the system? 

· What advice and guidance is provided to help make the process more effective? 
· Is the process effective? Does it address the key risks? Is it proportionate to the nature of the risk and type of organisation? 
Preventing, Identifying and Dealing with Abuse 

Prevention
Research shows that the majority of abuse occurs where an NGO had poor internal governance structures, which left it unable to protect itself effectively. The regulator can do much to help encourage better governance and thereby make individual NGOs less vulnerable to potential abuse. 
Techniques include: 

· Providing bespoke advice and guidance to individual NGOs as a result of queries received or issues identified through monitoring; 

· Providing general advice and guidance on best practice principles;
· Publicising well-known scams or abuse;
· Working in partnerships with other government agencies and NGO umbrella bodies to raise standards. 
Identifying abuse
Identification of potential abuse relies on good information. Broadly speaking, there are two sources for this information: internal sources and external sources. 
Internal (i.e. government) sources include the regulator’s own monitoring system. It will also include other regulatory and law enforcement agencies. 
External sources of information primarily consist of the NGO itself and the public, but may also include other NGOs and donors. In practice, external sources are far more valuable in terms of the quality and quantity of information. 

Unfortunately, information from external sources is also far more likely to be incorrect or even malicious in intent. The regulator needs skilled staff to analyse this information. External sources are best exploited when the regulator is well known and has a reputation as a fair and effective organisation (see Policy Approaches to Regulation above). 
Dealing with abuse
Abuse is inevitable. How the regulator deals with that abuse is crucial to its reputation and the success of its preventative strategy. 

Much abuse is the result of opportunistic exploitation of poor management or poor governance. In such cases, officials within the NGO will be eager to stop the abuse and take measures to prevent it happening again. The regulator should work with the NGO to remove criminal elements, identify and improve poor practice, and assist in improving governance. 

In a minority of cases, an NGO’s officials may not cooperate with the regulator. Where abuse is endemic and deliberate, the regulator needs to act to protect the assets of the NGO. It may be required to use its powers to demand information to assist its investigations. It may also prove appropriate to forcibly remove and take proceedings against the criminal elements. 
Wherever abuse has been identified, the regulator’s actions should reflect that the NGO itself is a victim of abuse perpetrated by individuals. This is true even in the latter case, where large numbers of key individuals within the NGO are implicated. Even if the NGO was established for fraudulent purposes, individual donors and the government will have contributed to its funds; and society as a whole is affected by the fraudulent actions. Any remedial action taken should reflect this. 
Powers and sanctions
An effective regulator needs a toolbox of powers and sanctions. These are not likely to be used regularly. However, often the threat to use them is sufficient to force individuals to act as the regulator requires.

Powers:
· To get documents (from the NGO, its members or advisors)
· To require meetings

· To freeze assets

· To replace trustees

· To manage the NGO

· To close the NGO

· To transfer assets (to another NGO)
Sanctions:
· To change the NGO’s policies

· To require those found guilty of abuse or mismanagement to repay to the NGO money or assets lost through their actions
· Criminal charges

· Disqualification of individuals from acting on behalf of an NGO
Workshop Sessions: Group B

Group B consisted of representatives from Malaysia, the Philippines, Singapore, Hong Kong, the United Kingdom, the Untied States, and Australia. The challenge facing these countries was to develop their existing regulatory frameworks to meet new challenges – specifically, the threat posed by direct and indirect abuse of an NGO by terrorist groups. 

Reflecting their different starting point, Group B followed a less prescriptive structure than Group A. The emphasis was on open discussion and comparison of the various systems. Delegates were encouraged to continue dialogue after the event to help find common solutions to common problems. 

Over a day-and-a-half of discussion, three areas were examined:

Defining, identifying and registering NGOs, including: 

· NGO definitions
· Registration thresholds
· What information to collect
· Collecting information
· Verifying information
· Maintaining a register
· Accessing the register

Monitoring NGOs, including:  

· Accounts and accounting standards
· Annual reports
· Questionnaires
· Visits and inspections
· Ensuring compliance
· Verifying information
· Analysing information
Preventing, Identifying and Dealing with Abuse, including:  

· Sources of information
· Analysing information

· Red flags
· Helping NGOs comply (advice and guidance, umbrella bodies, self-regulation)

· Investigative procedures
· Powers and sanctions

Each country explained their current approach to regulation under the above headings. There then followed a discussion amongst the group where different practices were compared, contrasted, challenged and debated. 

The sessions were designed so that discussions were the main way of obtaining practical outputs from the conference. Each country took note of other systems and used the opportunity for discussion to think about how to improve their own systems. Delegates had copies of all the country self-assessments, allowing delegations to identify in advance areas of interest. 

Whilst the emphasis was on discussion and learning that would be unique to each country, some interesting general points emerged and these are captured below.

Registration
Thresholds for registering NGOs varied quite widely, with some regimes seeking to register only larger NGO bodies and others requiring registration of virtually all NGOs, including very small community based clubs and societies. Many split the regulatory system amongst different agencies (see below). The registration process also varied, but there was an emphasis on capturing information at the registration stage.

Multiple agencies
Most countries adopted a proportionate approach to the registration and ongoing regulation of NGOs, with less being required of smaller bodies. For example, in Malaysia small societies had a separate registration system to larger companies, and in the Philippines the department that dealt with an NGO’s topic area had a role in its ongoing regulation.  It was therefore very common for different departments or agencies to be dealing with different parts of the sector and the importance of strong communications between departments was recognised. Even where there was one principle regulator, for example in the UK, there were other official bodies that interact with the NGOs; a joined-up approach was essential. The United States, which also has multiple regulators, had a pro-forma which could be used to share information quickly and which could be adapted to suit local needs.

Multiple agencies could also hamper direct intervention. The speed at which regulators could intervene varied and it was recognised that in serious cases of abuse it was vital to be able to act quickly to stop funds or assets being moved. Too many checks and balances or the need to consult or co-ordinate across agencies before acting was a potential weakness.  It was better to be able to act decisively against a suspect NGO, with the opportunity to reverse a decision and restore the status quo if it turned out there was not a problem.

Allowing the regulator to regulate

The degree to which the regulator could be challenged varied quite widely.  In some cases the individual employee of the regulator could be sued (The Philippines). A malicious case brought against an employee would at the very least delay or disrupt their work. Whilst a balance needed to be struck and regulators should be accountable, they need the space to be able to do their job.  In the UK, an independent complaints reviewer allowed dissatisfied NGO’s to seek redress but did not interrupt the work of the regulator.

Inspections and Visits

All countries had some form of visiting or inspection regime. Where the numbers involved were small the regulator was often able to visit all the NGO’s they were responsible for (Singapore and the NGO companies of Malaysia). However, in most instances the numbers involved meant that any inspection programme was thinly spread and some kind of risk mechanism was needed.  In some cases (UK) the visits programme was restricted to governance matters, whilst in others (The Philippines) the quality of service delivery was also inspected.

Accounting and reporting regimes

The production and submission of annual accounts was used by all nations to provide some kind of monitoring. However, there was a broad range of requirements about what had to be provided and by when. For example a full audit of accounts was often only required for the larger NGO’s and submission deadlines varied from 30 days to 10 months.  The penalties for failure to submit also varied, with most countries deploying a system of fines or (for persistent offenders) de-registration.

The value of requiring the NGO to provide some form of narrative, either in a trustees/board report and/or on their annual return, was discussed. This allowed the NGO to properly explain its work beyond the bare facts of the accounts. It was also very revealing and gave regulators an additional opportunity to look for rogue NGOs. However, examining narrative was resource intensive and was not feasible where there were very large numbers of NGOs (also see comments in technological solutions below).  

Technological solutions
The extent to which regulators felt able to examine and interpret accounts varied and was generally an area of potential weakness. Technology was a great asset and those nations that had computerised systems felt better able to “number crunch” data. Large numbers of accounts alongside a paper-based system severely hampered regulators attempts to effectively monitor.

However, technology alone was not a complete answer and the use of various “monitoring triggers” (UK), “red flags” (USA) or similar was not without problems. The UK was experimenting with a different system that examined and scored individual sets of accounts. Non accountants could be trained to do this work but it was still labour intensive and had to be targeted.

Risk and proportionality
For all regulatory regimes the effectiveness of inspections/visits and accounting/monitoring depended on the ability of the regulatory body to accurately identify risk and focus on specific areas. This was especially important where there were large numbers of NGO’s.  

There was a dilemma in that in order to regulate effectively and stop abuse a regulator needed to have as full a picture as possible of their NGO sector. However, the more NGOs there were, the harder it was to spot problems. 

Guidance

All countries sought to provide information about what was required of their NGOs. and it was felt that there were two benefits to this. Firstly, it helped raised standards. Secondly, and more importantly in the context of checking abuse, it helped to expose rogue NGOs who were often unable to comply with good practice (especially in the areas of transparency about their accounts and activities).  

There is a great deal, of information about good practice on the UK Charity Commission’s website (www.charitycommission.gov.uk), and more examples from around the world are being added to the International Programme’s NGO Regulation Network website (www.NGOregnet.org). The Asia Pacific Philanthropy Consortium project on Financial Accounting Standards for Non-Profit Organizations Project resulted in the production of the “Accounting Guide for Non-Profits”. The report can be found on the APPC’s website
.
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