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Executive Summary

This report is a record or proceedings and discussions at the first South East Asian Workshop on NGO Regulation. The workshop, entitled 'Practical Techniques for Maintaining a Healthy NGO Sector', was held from 6th-8th February 2006 at the MML Development Centre, Antipolo City, The Philippines. 

The workshop was hosted by the Department for Social Welfare and Development, the Republic of the Philippines, and supported by the Charity Commission for England and Wales as part of the work of its International Programme. Delegates attended from each of the ten ASEAN countries, as well as experts from national, regional and international bodies. 

The workshop covered a wide-range of topics relating to NGO regulation. It identified effective regulation as having the following elements (whether these are represented in forms, policies, regulations or legislation):

· A regulator that is known and well-regarded by government departments and the NGO sector, whether that regulator is a part of the government, a joint arrangement between the government and the sector or a product of the sector itself.

· A regulator with a clear and well-understood role, in relation to the law, other government departments, the sector and the public. The particular advantages of a single regulator were noted. 

· Regulation that has: an underlying rationale (such as to increase NGOs’ effectiveness and to increase public confidence and trust); a risk-based and proportionate approach; cost-effective registration requirements; accounting standards; regular and non-discretionary ways of identifying and dealing with abuse; targeted powers used sensibly; guidance to the sector; and transparency and accountability (both of the NGOs and the regulator).

· Partnership between the government and the NGO sector, since jointly-developed solutions will be more sustainable and a strong, educated sector will be able to better protect itself against misuse. Ideally, a regulatory system should combine governmental and sector-led regulation.

· Legislation, rules and procedures that are simple, clear, practical and implementable; that encourage compliance; that create an enabling environment; and that clearly define the role and responsibilities of the regulator(s).   

As the detail of this report shows, whilst the workshop may not have always provided simple answers, it identified many of the key questions and issues that regulators face. Improving regulation is a continuing process. The workshop provided an opportunity for regulators across the region to compare challenges, practices and solutions. Examples were given from all participating countries, and we encourage all participants to continue dialogue (for example through www.ngoregnet.org). We would also direct delegates to the annex, which contains much useful information.

Finally, this report does not claim to be an accurate representation of everything that was said at the workshop. It is merely a sketch of proceedings produced for the benefit of delegates. Please accept our apologies if your views have been misinterpreted or omitted. 

Our sincere thanks to all who participated in the workshop. 

Agenda

	Monday 6th February

	1 – Welcome and introduction

	2 - The NGO sector: A valuable sector worth protecting  

	3 - What are the real and perceived risks to NGOs? 

	4  - Regulating the NGO sector 

	5 - International obligations under FATF SRVIII


	Tuesday 7th February

	6 - Workshops session one:  

a – Understanding the sector 

b – Understanding NGOs

	7 – Workshops session two: 

a – Helping NGOs protect themselves against misuse

b – Identifying and dealing with misuse 

	8 - Feedback from workshop sessions

	9 - NGOs’ perspective – Visit to an NGO 


	Wednesday 8th February

	10 - Reflections on self-assessment 

	11 - Regulation in practice

	12 - Vision for the future: facilitating ongoing dialogue and sharing of good practices 

	13 - Closing ceremony


Workshop Proceedings

1 - Welcome and introduction

Luwalhati Pablo, Secretary of the Department of Social Welfare and Development, opened the workshop by asking delegates to stand for the National Anthem of the Republic of the Philippines. She welcomed all participants to the first South East Asian workshop on NGO regulation, saying that the involvement of such knowledgeable individuals would broaden our understanding of NGOs in a wide area. She looked forward to a rich exchange, full of creativity and resourcefulness.

James Shaw-Hamilton, Head of the Charity Commission’s International Programme, thanked the Department of Social Welfare for hosting this event. The Commission was proud to be supporting the workshop and was excited to be developing relationships and sharing experience with all countries represented. The Charity Commission was established 150 years ago but, with changes to the legislation currently being discussed, it is still learning!

Why a workshop, why now? James said that, around the world, there have been many changes to NGO laws and government relations since the mid 1990s. At the same time, there is a consensus on the value of civil society, including its direct and indirect contributions to the economy and development. On the other hand, like any sector with complex organisations there are occasional governance problems and, in a smaller number of cases, various kinds of misuse, including for terrorist purposes. This raised a number of questions: How best to protect society’s interests? Who are the right people to look after NGOs? What role should the government have? Recent events show that a government can rarely act without the support of civil society.

James suggested that the answer to all of these questions lies in effective regulation - in ideas like proportionality, mutual accountability and partnership, and in a clear operating space that enables NGOs to achieve their full potential while being more effective at safeguarding against misuse. The workshop is an important opportunity for us all to share ideas about good practices in NGO regulation and to stimulate discussion and cooperation amongst regulators in South East Asia.

2 - The NGO sector: A valuable sector worth protecting

Jennifer Francis, Asian Development Bank (ADB), said that the ADB had begun to look seriously at the NGO sector at the end of the 1990s, realising that NGOs are a primary stakeholder in poverty reduction. NGOs have a number of advantages over other types of organisations, both public and private, as they:

· represent the people through advocacy and community participation; 

· are innovative; 

· are responsive to local needs; 

· provide immediate feedback on the effectiveness of programmes; 

· are able to reach the most remote areas;

· provide long-term sustainable benefits, even after governmental and international focus has gone; 

· hold national and international organisations to account. 

	“It’s an enormously valuable sector and we would like to develop better relations with it … because millions will benefit.” Jennifer Francis, Asian Development Bank


As a funder, the ADB takes its relationship with NGOs very seriously. The ADB is interested in financial viability, track records, accounting and financial systems, and accountability mechanisms.

Rory Francisco-Tolentino, Asia Pacific Philanthropy Consortium (APPC), started with a background of the APPC. The aim of the APPC is to promote a philanthropic environment in the region to ensure the sector's long-term viability. In support of this aim, it has commissioned a number of research projects, the details of which are available on its website (www.asianphilanthropy.org/appc/index). 

The APPC has noted a flourishing of NGOs in the last decade. As the sector has grown, an ambivalent relationship has developed between government and the sector: governments are wary of NGOs political activities and influence, and fear abuse, particularly in relation to national security issues; NGOs wish to demonstrate their legitimacy to government, but fear that government regulation may unintentionally stifle them or, at worst, be a deliberate ploy to control them. 

Rory suggested that the solution lay in developing self-regulation. As well as being the most effective way of preventing misuse, it will enable government to calm legitimate fears in the sector and build a mutually beneficial regulatory relationship. In return, the sector needs to be more active in improving its own practice. 

Dodo Macasaet, CODE-NGO, said that several elements should be stressed about NGOs:

· their creativity;

· their flexibility;

· their participatory nature;

· their networking; 

· their ability to harness talents in society (in particular, providing a beneficial outlet for 'anti-establishment' energies); 

The sector is vulnerable to abuse – with fund-raising and the establishment of 'pseudo-NGOs' the most significant problems. The challenge is how to effectively regulate the sector without destroying these qualities which make it unique and effective. Improving and demonstrating accountability and transparency is the key challenge for the sector and government. As with previous speakers, Dodo identified self-regulation as the foundation of any mechanism for improving accountability and countering abuse.  

	“How do we regulate without killing the essential nature of NGOs?” Dodo Macasaet, CODE-NGO


3 - What are the real and perceived risks to NGOs?

Session 3 was a breakout session, with delegates retiring to country groups to discuss the risks (both perceived and real) to NGOs in their countries, and highlight the key challenges that face them as regulators.

	“There are more challenges than risks.” Don Tuan Phong, Vietnam


Certain themes reoccurred in delegates' responses: 

Over-regulation or over-lapping regulation was mentioned as an issue by the Philippines, Singapore, Malaysia and the UK, leading to high costs for NGOs and difficulties in compliance. In contrast, delegates from Brunei, Lao, Indonesia and Cambodia mentioned under-regulation and patchy regulation as issues, for reasons including lack of resources and lack of political will. Effective implementation of laws and achieving higher levels of compliance with regulations were issues in Vietnam and Malaysia respectively. 

The sector's capacity to cope with emerging challenges was an issue raised by most delegations. A major issue was financial sustainability. This led to competition between NGOs for scarce financial and human resources (Singapore). Adaptability was required to deal with the rapid growth of the sector (Indonesia and others), the sudden peaks and troughs in funding (the Philippines, Vietnam), the development of international NGOs (Malaysia), and a changing political environment (Vietnam).

Poor internal governance was at the root of a number of issues, such as internal disputes (Laos, Malaysia), conflicts of interest (the Philippines), lack of transparency and accountability (Indonesia, Vietnam, UK), ineffective management (Vietnam) and mission drift/fund-chasing (Laos, UK). A recurring theme was how to build the professionalism and capacity of individual NGOs and the sector as a whole. 

The misuse of NGOs for illegitimate purposes was seen as a genuine risk. At its most serious, this included criminal activity, such as fraud (the Philippines), misappropriation of funds (Laos, Vietnam), smuggling (Laos, Indonesia) and terrorism/security issues (Vietnam, Malaysia), as well as other illicit activities such as tax avoidance (the Philippines). Also NGOs could be used as vehicles for promoting individuals or particular political agendas (the Philippines, Cambodia). 

Many delegates mentioned challenges in maintaining good government-sector relations. For Indonesia and Myanmar, the issues were a lack of trust and a lack of dialogue between government and the sector. The Philippines and the UK were concerned about how to maintain NGOs' independence, whereas the Myanmar and Cambodian delegations wondered how best to coordinate an expanding and increasingly diverse sector.  Another issue was donor-sector relations, particularly with foreign and institutional donors, as was a lack of public trust (Vietnam). A challenge was to educate donors and the public about the sector and how to interact with it responsibly to mobilise their influence over the sector in a positive way.   

Finally, practical problems of geography were noted by Indonesia, Vietnam and Cambodia. Regulating effectively, particularly in remote rural areas, was a challenge. A linked and more complicated issue related to international NGOs: how could an organisation not only geographically distant but also outside a country's jurisdiction be held to account? 

Other challenges raised included measuring NGOs' effectiveness/impact (Singapore); developing the right kind of tax mechanism (Thailand, Malaysia); fund-raising issues (Malaysia, UK); and developing NGO networks (Brunei, Malaysia, Indonesia). 

However, as recognised by the Thai delegation amongst others, there were more perceived risks than actual risks. The vast majority of NGOs are well run: the question was how to find the right balance to create effective regulation. 

4 - Regulating the NGO sector

	“There are a great number of strengths in the NGO sector. The question is how we build on these.” Bronwyn Somerville, Asia Pacific Group on Money Laundering


Ben Evans, Regional Manager for South East Asia of the Charity Commission’s International Programme, identified the three key elements of any regulatory system: a mechanism for identifying NGOs; a mechanism for establishing what they do; and a means to prevent, detect and take action against misuse. He noted that this is the case whether regulation is wholly by the government, in partnership with the NGO sector of whether the NGO sector takes the lead – each of these models can be effective. 

Ben emphasised that it is misleading to think that a system can be designed to address particular types of misuse – there are many reasons for misusing an NGO, but only a limited number of ways in which it can be done (see session 7b). Abusers of NGOs are attempting to avoid scrutiny, and can easily adopt a form which is less conspicuous. To be effective, a system should be comprehensive and designed to isolate non-compliers to help focus scrutiny. The system should therefore encourage and facilitate compliance, and deter non-compliance.  

Rustam Ibrahim, (LP3ES), said that NGOs receive their legitimacy from several sources. Legal legitimacy comes in large part from the government, but also from internal and sectoral self-regulation. Moral legitimacy arises because NGOs are established for the common good.

NGOs therefore consider themselves to be openly responsible for what they do. Elements of this include: public access to information; accountability to beneficiaries, funders, regulators and the public; and clear vision and mission to build the NGO’s core competence. Accountability can be improved through financial management techniques, training for the Board and staff, and regular monitoring and evaluation. 

	“The NGO community cannot walk alone. It needs pressure and support from all stakeholders.” Rustam Ibrahim, LP3ES


Ellen Shipley, Australian Agency for International Development (AusAID), described the “world first” sector-led process of accrediting Australian overseas development NGOs. Acting as a pre-emptive risk management process, it assessed an NGO’s philosophy, capability and accountability to enable them to receive Australian government funding. It therefore gives the government the assurance that it funds professional, well managed agencies that can deliver quality aid outcomes through accountable and responsible relationships with their partners in-country.

Accreditation has contributed to increasing professionalism among development NGOs. The process follows several stages: 

· self-assessment by the NGO;

· desk assessment of the NGO;

· on-site organisational review by development and financial specialists;

· report considered by a joint sector/government committee;

· final decision by AusAID.

Ellen felt that the key to success was that the process was jointly developed and overseen with NGOs; the government did not tell the NGOs their own business. This attitude was reflected in some of the standards: for example, NGOs are not required to have particular financial systems in place but rather to have a system that works and is proportionate to the size of the NGO.

Fely Soledad, Philippines Council for NGO Certification (PCNC), gave a history of of the PCNC. The Council was founded by a consortium of NGO umbrella bodies. They were responding to a challenge from the Department of Finance to provide a mechanism to determine which NGOs deserved the tax advantages of donee institution status. Assessments are undertaken by PCNC trained peer assessors, who make recommendations to the PCNC Board based on six criteria. The Board grants certification for a period of one, three or five years. Under an agreement with the Ministry of Finance, certified NGOs have donee institution status. The Board consists of eleven members, including a nominee of the Bureau of Internal Revenue and nine members elected by members.

Certified NGOs become members of the PCNC. Funding comes from members' subscriptions and application fees. Costs are relatively low, as assessments are undertaken by over 1200 peer-assessors are volunteers. Advice on how to improve standards is given to all NGOs as part of the process. 

As the PCNC has become established, it increasingly sets a standard for accreditation which is being adopted by other agencies in The Philippines. This process is becoming formalised with agreements between the PCNC and other accrediting bodies.  

A plenary discussion followed, raising several key issues:

· Neville Brownlee, Charity Commission, pointed out the difference between regulation and accreditation. Fely Soledad said that accreditation acted as an extra layer on top of normal regulation, and was suitable for a small number of NGOs. Indeed, a high failure rate should be expected: Racquel Ascano pointed out that only half of NGOs pass accreditation.

· It was pointed out that, in Malaysia, an NGO is required to disburse 50% of its income. Ben Evans suggested that each situation is different; there is no figure in the UK and instead the Charity Commission looks on a case by case basis at individual circumstances.

5 - International obligations under FATF SR VIII

Chee Lee of the International Monetary Fund (IMF) provided some background on the Financial Action Task Force's (FATF) role in fighting money laundering and terrorist financing. Chee highlighted Special Recommendation VIII, which requires countries to review the adequacy of laws relating to non-profit organisations. 

	Financial Action Task Force, Special Recommendation VIII

Countries should review the adequacy of laws and regulations that relate to entities that can be abused for the financing of terrorism. Non-profit organizations are particularly vulnerable, and countries should ensure that they cannot be misused:

· by terrorist organizations posing as legitimate entities;

· to exploit legitimate entities as conduits for terrorist financing, including for the purpose of escaping asset freezing measures; and

· to conceal or obscure the clandestine diversion of funds intended for legitimate purposes to terrorist organizations.


Chee said that action was required from countries, but that they should ensure that any regulations introduced are appropriate. The key terms are proportionate, flexible and effective. Regulations should be designed to make NGOs more accountable, to improve record keeping and include mechanisms for verifying the accuracy of information provided. However, they should balance the increased regulatory burden on the sector against the actual risk of NGOs being used as a vehicle for supporting terrorism. The two demands are not incompatible – simple methods such as improving inter-agency coordination can minimise regulatory burden whilst increasing effectiveness. 

Bronwyn Somerville of the Asia Pacific Group on Money Laundering (APG) explained the role of the APG as the FATF-Style Regional Body (FSRB) for the Asia-Pacific region. She built on the background provided by Chee's presentation to highlight some of the challenges that SRVIII provides to jurisdictions. 

The sector could be a tempting target for money launderers for a number of reasons: its size (it receives an estimated US$1.3 Trillion each year); the high level of public trust; the international transfer of money; the lack of agreed international and (in some cases) national definitions of the sector or 'public benefit'; the lack of effective regulations in some countries; and the lack of international collaboration between regulators. 

All the jurisdictions present would be required to take some action as a result of SRVIII, and in many cases that process was already under way. However, whilst action was required, it is not stated what that action should be. At the very least, however, the domestic review should provide an opportunity for the different regulators within a jurisdiction to share information on how they regulate and hopefully regulate in a more joined-up way in the future. 

	“Good things take time; regulation is a question of evolution rather than revolution. Having said that, there is international pressure for individual countries to speed up this process.” Bronwyn Somerville, Asia Pacific Group on Money Laundering


Amit Sharma, US Treasury, spoke about the experience of the US, which had recently conducted a domestic review in accordance with SRVIII. The review looked at:

· the general characteristics of the sector; 

· current laws and regulations;

· co-operation between regulating authorities; and

· the extent of terrorist abuse. 

Amit's personal conclusions were that the US system is not a model to be copied. It's multi-layered and multi-agency approach is too bureaucratic. The US's review reflected the need for better coordination between regulators, particularly between the various tax authorities and the intelligence and prosecution authorities. It also recognised that the extent of terrorist abuse was low – although every dollar that was misapplied for this purpose represented a failure which needed to be addressed. 

Amit concluded by sketching the next steps for the US. Plans included:

· improving governance and awareness through guidance and advice;

· developing alternative secure and verifiable remittance systems;

· improving inter-agency cooperation; and 

· continuing efforts to identify terrorist organisations posing as legitimate NGOs. 

However, there were a number of obstacles to be faced. These included a lack of resources,  gathering information and intelligence whilst complying with constitutional restrictions, and a lack of inter-agency cooperation. 

	“There needs to be a risk-based, targeted and balanced approach to regulation.” Amit Sharma, US Treasury 


6a - Workshop session 1a: Understanding the sector 

This workshop focussed on what a regulator needs to know about the sector. Two main issues were considered: definitions; and registration. 

Definitions of NGOs vary from country to country – even the term 'NGO' is not universal, with more than a dozen alternative names in circulation defining different parts of the sector. However, although terms and definitions may vary, it is crucial that the definition adopted is clear and widely understood. 

One interesting note: many names define the sector by what it is not (not government, not for-profit). However, legal definitions must also cover what it is.

Three qualities were accepted as being universal to definitions of the sector:

· activities are for public benefit;

· not profit-making (not run exclusively to generate or distribute benefits to board, staff or members);

· autonomous. 

Other qualities had been included in definitions by some countries, but not by others. For example: 

· a corporate body; has a legal personality; 

· voluntary organisation; 

· self-funding. 

Some definitions added an extra layer: for example, distinguishing between foundations and associations, or between foreign, national and local/community organisations. These distinctions divided the sector for administrative reasons. 

Some systems had a 'closed' model – for example, a list of acceptable 'public benefit' purposes, or a requirement for an organisation to have a minimum number of members. This had the advantage of restricting models for organisations to the known and practical models, and eradicated the grey areas typical of 'open' definitions. However, the drawback is that it arbitrarily excludes certain organisations, thus undermining the comprehensiveness of the regulations and restricting the right of free association.  

Registration. NGOs are associations of individuals. Some associations  - the informal, the local, the temporary and the small – may not be considered of regulatory importance. The key question to emerge from the discussion on registration was 'At what point does an NGO become an organisation which the regulating authority should know about'. To put it another way – what is the registration threshold? Most countries had a risk-based approach, although the registration 'trigger' varied. Practices included: 

· when it incorporates (assumes a legal identity);

· when it presents itself to the public (typically, through fund-raising);

· when it reaches a certain level of income. 

The advantages and disadvantages of voluntary and mandatory registration were discussed. It was agreed that mandatory registration is preferable, although it presents considerable practical challenges, especially where resources are limited. 

Finally, there were discussions on how to achieve high levels of compliance with registration requirements. Most countries with compulsory registration had sanctions available for non-compliance – including dissolution, fines and prison sentences. However, in practice these sanctions were not applied and were unlikely to be used. 

A number of countries offered tax exemption to registered organisations, an example of a reward for compliance. The importance of tax exemption as a tool for encouraging registration was stressed. Other benefits were less tangible, such as the benefit of registration as a 'badge' of legitimacy.  

   6b - Workshop 1b: Understanding NGOs 

This workshop considered issues of reporting by and monitoring of NGOs. 

Discussion started with consideration of the basic information that any NGO regulator needs to know about NGOs. Fundamentally, the requirements were divided into three areas: 

1. what an NGO is set up to do;

2. who is in charge (and where they are);

3. what they NGO is actually doing.

1. What is the NGO set up to do? The first thing the regulator needs to know is what the NGO should be doing. It can then ascertain what the NGO is doing. In practice, this usually means obtaining a copy of the NGO's governing document (constitution, articles of association or bye-laws). 

2. Who is in charge of the NGO (and where are they)? NGOs are fundamentally associations of individuals. Regulators need to know who the key individuals are. This will always include members of the governing body (board members, trustees). It may also include senior staff members. Who are considered key individuals may depend on the legal status of the NGO in question. The regulator should obtain the address of key individuals as well as the registered address of the NGO. 

3. What is the NGO actually doing? Information obtained under this category included both financial and narrative reporting. The minimum required was disclosure of income and expenditure. Additional requirements could include sources of funding and breakdown of expenditure. 

Issues and options: 

Proportionality/targeted action: For most countries, the size and diversity of the sector means that a flexible and proportionate system with some form of targeted approach would be appropriate. The main considerations were:

· what level of detail on its activities should an NGO acquire, record and keep (and thereby have available for inspection by the regulator on demand)? 

· what level of detail should an NGO be required to submit routinely to the regulator or make available to the public? 

· how much effort should the regulator put in to verifying the accuracy of information submitted by a particular NGO or part of the sector? 

· how should these requirements be graded to reflect the different sizes of NGOs (proportionality)? 

· what should be the 'triggers' for further targeted action?

· how can the sector be divided to make comprehensive oversight more effective – for example, by size, activity or geographically? 

Sources of information: Should the charity send in copies of accounts/reports for the regulator to analyse, or should the charity extract the data on the regulators' behalf? What is the role of narrative information? Written reports are more suitable for outlining success and failure, future plans and key policies.

Standard framework: Should these be about rules or principles? How best to make the framework  proportional to the size/capacity of the NGO? Should there also be a standard framework for narrative reporting?   

High compliance: Increasing compliance creates a virtuous circle. Increasingly more resources can be focussed on a decreasing number of non-compliant NGOs.  A number of examples of penalties for non-compliance were aired (see next section for more details). Is there also a role for rewarding compliance? 

Accuracy:  Should there be independent examination of information? If so, who by - government-accredited inspectors or other independently verified individuals? How can these requirements reflect principles of proportionality? Should the regulator check all returns or just a sample? How should the sample be chosen – risk, random or both? What level of detail should checks go into? What role do visits to NGOs play?  

Maintaining accuracy of information: There are two broad approaches. The first is to obtain detailed and verified information at registration, and then require NGOs to submit changes to keep this information up to date (with penalties for non-compliance). The second is to grant registration for a limited period, then require NGOs to re-register.  

International NGOs: The particular difficulties in obtaining information from NGOs based or operating abroad were noted. 

7a - Workshop session 2a: Helping NGOs protect themselves against misuse 

Workshop 2a considered the different ways in which NGOs could protect themselves against potential abuse or misuse, and how NGOs could be assisted or encouraged in this process. In other words, how could a culture of best practice and good governance be made to flourish in the NGO sector? The group divided potential threats and opportunities into internal and external. 

Good governance and best practice is ultimately the responsibility of the officers, staff and members of the NGO. Those activities that are the proper internal concerns of NGOs were discussed. 

Firstly, NGOs should be clear about their purpose and how this is to be achieved. This involves:

· setting clear objectives, vision and strategy;

· ensuring that the purpose and vision is clearly communicated to stakeholders;

· guarding against 'mission drift' - ensure that the path is followed and adjustments made as necessary by undertaking periodic strategic reviews and planning.

Secondly, an NGO needs clear internal rules establishing: 

· roles and responsibilities – to cover both staff, board members and anybody else with an official role within the NGO. It should also cover the role of any committees, including the board of management, and their relationship to each other; 

· the distinction between the governing and implementing functions of the NGO; 

· lines of management/reporting for all officials, staff and committees; 

· policies or codes to cover ethical issues, such as conflicts of interest;

· specific regulations relating to the board of management. These could cover terms of office, selection criteria, qualifications and compensation. 

Thirdly, NGOs should be accountable and transparent. NGOs that submit activities and policies to the scrutiny of stakeholders are far less likely to be vulnerable to abuse or misuse. Scrutiny can be an effective way of exposing weaknesses and of demonstrating legitimacy. Techniques include: 

· making key documents publicly available, such as accounts, annual reports, policies and strategic planing documents; 

· engaging with other NGOs by joining networks or umbrella bodies;  

· publicly complying with a set of standards such as a code of conduct. 

Finally, NGOs should ensure that appropriate training and capacity building programmes are undertaken to maintain standards. 

The group then went on to consider the role of external agencies (including but not necessarily limited to government). This fell into three broad categories: enforcing, encouraging and enabling. 

Enforcement usually involves imposing legal requirements to adopt certain rules or practices. This was a feature of most regulations. However, there is significant variation in how detailed and prescriptive requirements are. Almost all regulations shared certain basic elements – for example, requirements to state the purpose of the NGO, identify the board of management, keep records and publish accounts. However, this has developed in some countries into very detailed regulations which, for example, set ratios of income to expenditure or limit the proportion of funds that can be spent on administration. There was a debate about how desirable the more detailed regulations are. Are they  implementable in practice? Is there a danger of over-regulation, thereby impinging on the freedom or effectiveness of the NGO?  

Generally, enforcement is the role of government. Donors can also play a role, although this is necessarily limited to those NGOs it funds. 

Encouraging adoption of best practice is the 'carrot' to compliment the 'stick' of enforcement. This might involve a voluntary code of conduct or best practice procedures accompanied by an incentive.  Incentives include public recognition (through awards or accreditation) and access to support or grants. Encouraging bodies can include government, donors and sector groups.   

Government and others also have an enabling role – making it easy for NGOs to meet best practice standards. This can be done in many ways: 

· ensuring legislation and regulation creates an environment which encourages NGOs to adopt best practice and seek help and advice; 

· encouraging the formation of umbrella bodies; 

· taking advice from the sector on how to help them improve their internal governance; 

· providing access to advice, guidance, and training; 

· researching and disseminating examples of best practice; 

· creating standard operating procedures or codes of governance.

Problems in assisting NGOs, particularly in remote areas, were noted. 

	“The government must help NGOs to help themselves” Neville Brownlee, Charity Commission


7b - Workshop session 2b: Identifying and dealing with misuse 

Workshop 2b focussed on misuse and abuse of NGOs – the different types of abuse, how to identify it, and actions that can be taken when it is identified. Different profiles of abuse were discussed: 

· misuse of funds: where sums are diverted away from an NGO's legitimate purpose (be it for personal gain or support of some other activity); 

· misuse of purpose: where a legitimate charitable purpose is perverted, so that the service provided is not as intended or not to the intended beneficiaries;

· abuse of power: for example, using the NGO as a platform for political activities or to provide cover for illicit money transfers or employment visas; 

· other illegal activities: including abuse of beneficiaries, smuggling and undermining national security. 

Other patterns were noted. These were:  

· co-mingling: where both legitimate and illegitimate purposes are undertaken concurrently. This can involve an otherwise legitimate NGO being used as cover for an illegitimate activity, whether with or without the knowledge of board members, staff or members;  

· the distinction between internal and external abuse: individuals misusing NGOs may already be connected with the NGO (board members, staff or members) or have no previous connection;

· the vast majority of misuse is by a few individuals for their personal gain, and most officials or staff connected with an NGO will know nothing about it.  

	"NGO's don't commit fraud-people do. And that is where the regulation needs to be focussed" Neville Brownlee, Charity Commission  


The discussion then moved on to means of identifying abuse. Discussion initially centred on sources of information. These were broadly divided into internal and external sources. Internal sources include: 

· checks on annual accounts and reports or other information routinely submitted to regulators;

· regulatory visits;

· financial audits.

The purpose of these activities was to verify information already submitted or produced by the NGO, and/or highlight potential misuse or causes for concern. 

The discussion then moved on to external sources of information. They included: 

· other government agencies; 

· the public;

· watch-dog organisations; 

· peak/umbrella bodies; 

· other NGOs.  

It was noted that the profile and reputation of the regulator was key if external sources of information were to be effective. In the UK, for example, the vast majority of serious cases start with a referral from the public or even the NGO itself. An unknown, ineffective or mistrusted regulator would lose the most effective source of information. 

The particular value of NGOs as sources of information was noted. No group had a greater vested interest in a clean sector than NGO themselves, as their funding depends on its good name. Furthermore, NGOs are often best placed to identify threats of abuse or misuse from external sources, or identify where a 'shell' NGO has been set up. 

There followed a discussion about how to assess information to identify which NGOs are of most concern and should be the subject of further investigation. In this regard, the usefulness of 'triggers' or 'red flag' indicators' was noted. However, following a debate it was agreed that such indicators should be used with care. An organisation can trigger a large number of 'red flags' whilst being entirely legitimate. Indeed, the nature of providing aid to some of the world's most needy regions (such as war zones) often necessitates practices which would be considered unusual or 'un-commercial' in other circumstances. They should be used as indicators that further inquiry may be required: punitive action should only be taken should that enquiry produce real evidence of abuse or misuse. 

More detail on triggers and 'red flags' can be found in the annexes. 

Finally, discussion was held about the powers and actions available to regulators when abuse or misuse had been detected. It was agreed that the regulator needs clear authority to deal with abuse and a range of powers to enable that. Discussion covered: 

· the need for sufficient investigative powers. Delegates reported that currently they include the power to: compel submission of documents from the NGO or connected party; demand attendance at interviews; enter premises and seize documents; 

· the need for 'protective' powers. These include the power to: freeze or seize assets; suspend operations; remove/detain staff or board members; appoint new staff or board members;

· the various sanctions currently available to regulators: including 'name and shame'; withholding of government contracts; de-registration; dissolution; fines; and imprisonment. 

· in addition to the above, in most countries there existed an alternative authority with wide ranging investigative and prosecutorial powers to whom referrals could be made in certain circumstances, such as the police; 

· the distinction between the civil/administrative sanctions and criminal sanctions were discussed. In most cases, it was felt that the regulator should be restricted to administrative sanctions;

· the reluctance amongst many delegations to implement sanctions, particularly the more serious ones; 

· how sanctions should be targeted at the individuals responsible for abusing or misusing an NGO. Powers used in relation to the NGO should be to protect its assets from further risk; 

· how to deal with exempt or controversial NGOs? For example, religious or campaigning/political NGOs;

· the value of a clear, fair and transparent appeal process against regulatory decisions; 

· the need for seized assets to be used for their intended purpose, for example by transferring to another NGO with similar objectives for distribution. 

The key role of good internal governance in preventing problems was noted (see Workshop 2a above for more on this issue).

8 - Reflections on country's self-assessment

	“A diverse sector requires diverse answers.” Ellen Shipley, Australian Agency for International Development


On day one, all ten delegations were invited to undertake a self-assessment on their regulatory regime. In this session on day three, delegates were then asked to feedback on their assessments. The following were the key emerging themes. 

The adequacy of the legal framework and regulations. Satisfaction varied from country to country, although all recognised this as a key issue. The clarity of the processes, procedures or laws was repeatedly identified as a key factor. Another issue was how to achieve consistency in approach and decision-making. Both of these issues were made considerably more complicated by overlapping or multiple regulation. A number of specific strengths and weaknesses were identified regarding definitions, registration, monitoring, evaluation and penalties. Finally, the particular difficulties in regulating foreign NGOs were noted. 

The role of the regulator(s) within government was discussed. Again, clarity was a recurrent issue – clarity in the different roles of the various interested agencies and in how they relate to each other. Practice varied, with single and multiple regulators, various levels of decentralisation and different levels of independence and inter-agency cooperation. However, the best systems seemed to be characterised by a single regulator, or close coordination between multiple regulators with a clearly defined role set out in a written agreement. The advantages of independence were noted, particularly as impartiality allowed the regulator to act robustly in politically sensitive areas.  

The government-NGO sector relationship was seen as key. Dialogue between the government and the sector was seen as the foundation of trust and cooperation. Partnership might then be strengthened and formalised through written agreements. It was stressed that NGOs have the greatest interest in effective regulation, as their funding is sensitive to perceptions of the sector as clean and well-regulated. NGOs are also best-placed to advise on what legislation or regulations would work in practice. For these reasons, it is key to involve NGOs in discussions from an early stage when developing or introducing new legislation or regulations.  

Many delegates spoke of the value of good governance within NGOs, and the promotion of  concepts such as transparency and accountability. The government could help this process through the creation of an enabling environment, through providing eduction and training, through supporting umbrella bodies and through supporting self regulation. 

Finally, many delegates spoke of the difficulties presented in regulating such a large and diverse sector. Suggested solutions were based upon concepts of proportionality, targeted-action and assessment of risk. This leads to a more effective use of limited government resources and limits unnecessary regulatory burden on NGOs themselves.  

	NGO Visit 

On Tuesday afternoon the delegates were split into groups and taken to visit two local NGOs. The NGOs were: 

· The KILUS Foundation; A multi-purpose environmental cooperative of 500 women, located in Pasig City. It provides a livelihood for 200 families through the production of assorted bags and other re-usable products from disposed juice packs.

· Tahanang Walang Hagdanan (translates as Home without Steps), a DSWD-licensed and accredited NGO which serves people with disabilities.

The delegates had an opportunity to see the valuable work that these NGOs undertake and question the staff on a range of issues. 


9 - Regulation in practice

Session nine was a group discussion on issues related to regulation in practice. Discussions were led by a panel chaired by Neville Brownlee of the Charity Commission and including Fely Soledad, Ellen Shipley, Amit Sharma and Rustam Ibrahim. 

The first topic was government-sector relations. What can be done to ease tensions and improve relations between the two? It was recognised that there are difficulties, as NGOs are independent and often critical of government. Good relations requires both government and NGOs to recognise the legitimacy of their respective roles, and recognise that they share many goals. Fely explained that this has happened in The Philippines. NGOs there played a significant role in the revolution, with the result that their political role is accepted by government. Amit pointed out that the friction generated when NGOs adopt a critical stance was healthy – the government needs to be challenged.  

This is not always the case elsewhere, however. NGOs are seen as a problem by government which need to be 'solved' by regulation. This poisons the relationship and leads to deep and lasting mistrust. This was the case in Indonesia, and even after nine years of democracy, relations are still poor. Furthermore, it is the role of government as the more powerful partner to take the first steps towards improving the climate through initiating dialogue.  

Discussion moved on to highlight the role of NGOs in this process. Whilst it may be true that the greater responsibility lies with government to initiate dialogue, NGOs themselves have a role. For example, by creating and contributing to forums and umbrella bodies which can represent the sector. It is impractical for government to have a dialogue with all NGOs – there needs to be bodies to represent them.  

Kevin Lee (Singapore) then asked about the role of donors, the media and the public in maintaining a healthy sector. Kevin felt that they had a valuable perspective, although the full potential of these sectors was not always utilised, particularly the media.  

Initial discussion stressed the role of donors. Rustam said that Indonesian NGOs received 25 times more money from foreign donors than the Indonesian government. Amit highlighted the role of donors in challenging government actions. They have a right to know why funds they have donated for a particular purpose have been frozen or seized from an NGO. However, donors also have a responsibility to ensure that their funds are applied as intended. Some donors went a step further, requiring certain minimum standards in governance and accountability as a condition of funding. 

The role of government in mobilising the influence of donors was discussed. Government could educate donors on the role they can play, and provide advice on how to verify the integrity of NGOs and the application of funds. However, donors and government should be aware that one of the biggest problems for the NGO sector is complying with the burden of non-compatible and detailed reporting requirements from multiple donors.  

The topic concluded with some notes of caution. Fely was concerned about the role of the media. They have their own agenda and, in the Philippines at least, could be “ravenous”. Raquel Ascano (The Philippines) was cautious about the role of donors, and wanted the focus to be on the beneficiaries. They are the people who NGOs should serve, and therefore have the greatest moral claim over NGOs. Neville recognised the influence of donors, but highlighted the problems when that influence becomes a less benign interference in an NGO's activities. 

Neville then asked whether self-regulation was really a practical alternative to government regulation. The consensus was that this was practical only up to a point. Various speakers noted that the bulk of regulation could be self-regulation – but that government/regulators had a vital role in establishing what is expected from NGOs through setting standards or advising on best practice. Again, umbrella/peak group emerged as key allies. They can help educate the NGO's in their particular field-taking into account any specialist difficulties their type of organisation faced.

	“A key role of government is helping NGOs to help themselves” Neville Brownlee, Charity Commission


Rustam emphasised the need for strong avenues of communication between government and NGOS operating at at a variety of levels. An effective regulatory partnership is built on good communication.

Finally, Alicia Bala (The Philippines) raised the question of grievance mechanisms. Having an effective mechanism for assessing and dealing with complaints was clearly a necessary element of regulation. It was noted that, as with so much else, good practice by the NGO was the most efficient and effective solution. Best practice is for NGOs to have a clear, fair and transparent mechanism for dealing with complaints. The same principles apply to the regulator when dealing with complaints about NGOs, and should be applied both in dealings with the NGO and the complainant. Regulators should also be sensitive to the possibility that a lot of perhaps minor complaints about one NGO may be a sign that other more serious problems are occurring. Neville concluded by highlighting the Commission report “Cause for Complaint” which is reviewing how charities in the UK deal with complaints. The report will be available on the Commission's website in the spring of 2006.  (www.charitycommission.gov.uk) 

Fely then raised the question “who regulates the regulator?”. Neville referred to the independent appeals process against the fairness or accuracy of decisions and/or actions taken by the Charity Commission. More details on the Commission's complaints procedure and decision review procedure are set out in the handout 'Guiding Principles and Regulatory Powers of the Charity Commission' in the Annex. 

10 - Vision for the future: facilitating ongoing dialogue and sharing of good practices

James Shaw-Hamilton pointed out that ASEAN countries share similar risks, challenges and information requirements; they also share cross-border donors and NGOs. Although there are differences in regulation, capacity and relations with civil society, there are a number of opportunities. The workshop has demonstrated that the region holds lots of experience and ideas (and a willingness to share those ideas), as well as a tradition of dialogue.

A plenary discussion followed, with particularly useful contributions from Vietnam, the Philippines and Laos. The following ideas were discussed:

Information that could be shared includes:

· An outline of regulation in each country; a suggested template has been circulated with this report, and if submitted to the Charity Commission will be placed on the website (www.NGOregnet.org). A more detailed Regulatory Assessment Template is also attached to this report.

· Best (and bad) practice; problems and potential solutions. This could include information on good and bad cross-border NGOs, making regulation easier.

· Accounting standards (see the APPC presentation).

· To help this process, the International Programme has created www.ngoregnet.org with the help of interested organisations around the world including the PCNC and the APG. This contains a wealth of resources on NGO regulation and we hope that participants will provide us with much more.

· A country could invite others to its domestic training events.

· Occasional regional workshops would accelerate the network created by this event.

Dialogue can be at several levels:

· Informal dialogue can continue using the contact list for participants attached to this report. Each country could appoint a single point of contact, making communication about regional regulatory issues easier. 

· It may be useful to expand www.ngoregnet.org by adding question billboards or chatrooms.

· The workshop participants could become a formal ASEAN forum.

· Dialogue with NGOs should continue/deepen nationally and regionally. It would be good to create a formal link with the existing ASEAN Civil Society Forum.

Regional exchanges are interesting, but technical assistance is also needed in-country to meet local challenges. Individual enquiries or requests should be sent to the following organisations which may well be able to provide assistance:

· Charity Commission’s International Programme (Ben Evans); an outline of the sort of assistance we can provide is attached in the annex.

· Asia Pacific Group on Money Laundering (Bronwyn Somerville).

· Australian Agency for International Development (Ellen Shipley).

· US Treasury (Amit Sharma).

11 - Closing remarks

On behalf of the delegates, Bernadette Lau (Singapore) thanked the Department of Social Welfare and Development and the Charity Commission for hosting and supporting the event. She said that the delegates had found the event very fruitful, and had benefited from the opportunity to share experiences and meet their colleagues from the region. 

Alicia Bala thanked the Charity Commission for their efforts, thanked all the speakers, and gratefully acknowledged the active participation of all the delegates. The objectives of the workshop had been met, and there was potential for continued sharing of best practice, concerns and solutions in the future. Certain key issues had been highlighted, such as the importance of building confidence and trust between governments and NGOs, and the need to develop an enabling environment. Alicia concluded by reminding delegates that NGOs exist to benefit needy people in the region: and this was an aim shared by government. 

James Shaw-Hamilton thanked the Department of Social Welfare and Development for their support to this workshop. All participants had contributed a great deal to it and to the essential question: how do we regulate while safeguarding the essential nature of NGOs? The workshop had provided some very useful ideas, and had identified more challenges and opportunities than risks. In particular, we need to develop our capacity as regulators, as well as the capacity of the sector and of individual NGOs, and we need to think creatively and share ideas. James said that both he and Ben look forward to working with the governments of the region in the future. 
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