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1. CREATING NGOS

	Estimates on the size and economic value of the NGO sector:

As at April 2006, there are 1,224 companies limited by guarantee registered in Malaysia, most of which are Foundations. No estimate is available for the number of Societies which are NGOs. 


	Different types of NGOs that exist:

NGOs may be formed either as a charitable corporation or as societies/ associations. The former are regulated by the Companies Commission, the latter by the Registrar of Societies. 
The Registrar of Societies places NGOs under broad categories, which also indirectly depict the functions that it carries out in consonance with its characteristic features. The thirteen categories as classified under the Registry of Societies are:

(i) Religious

(ii) Welfare

(iii) Social and Recreation

(iv) Women

(v) Culture

(vi) Mutual Benefit Societies

(vii) Trade Associations

(viii) Sports

(ix) Youth

(x) Education

(xi) Political

(xii) Employment Associations

(xiii) General

Organisations categorised under ‘general’ include consumer associations, environmental associations, old boys/girls’ associations, residential associations, ex-police and ex- servicemen’s associations. 
Other not-for-profit (NFP) organisations that constitute NGOs include advocacy and lobbying groups, for causes such as women’s rights and the environment; service organisations for disaster relief, humanitarian aid and economic development; and policy institutes, think tanks and specialized educational organisations focused on international affairs. 



	Legal definition(s) of the different types of NGOs that exist:

Societies

Under section 2 of the Societies Act 1966, a society is defined as inclusive of any club, company, partnership or association of seven (7) or more persons whatever its nature or object, whether temporary or permanent, but does not include –

(a) any company registered under the provisions of any written law;

(b) any company or association constituted under any written law;

(c) any trade union registered or required to be registered under any written law;

(d) any company, association or partnership formed for the sole purpose of carrying on any lawful business that has as its object, the acquisition of gain;

(e) any cooperative society registered under any written law;

(f) any organisation or association established under any written law relating to the registration of schools, that such organisation or association forms part of the curriculum of a school;

(g) any school, management committee of a school, parents’ association of parent-teachers’ association registered or exempted from registration under any written law.

“mutual benefit society” means any society which by its objects and rules either as the principal object or as an ancillary object makes provisions by voluntary subscriptions of the members thereof or subscribers thereto with or without the aid of donations for –

(a) the relief or maintenance of the members or subscribers, their husbands, wives, children, fathers, mothers, brothers, sisters, nephews, nieces or wards, during sickness or other infirmity, whether bodily or mental, in old age or in widowhood or for the relief or maintenance of the orphan children of members or subscribers during minority; or

(b) the payment of money on the birth of a member’s or subscriber’s child or on the death of a member or subscriber or of a child, husband, wife, parent or grandparent of a member or subscriber or on the death of any other person or for the funeral expenses of the member or subscriber or of the child, husband or wife of a member or subscriber or of a widow of a deceased member or subscriber; or

(c) the relief or maintenance of the members or subscribers when unemployed or when in distressed circumstances.

“political party” means-

(a) any society which by any of its objects or rules, regardless whether such object or rule is its principal object or rule, or constitutes merely an object or rule which is ancillary to its principal object or objects or to its principal rule or rules, makes provision for the society to participate, through its candidates, in elections to the Dewan Rakyat, or to a Dewan Undangan Negeri, or to a local authority, or makes provision for it to seek the appointment or election of a person proposed or supported by it to the Dewan Negara; or

(b) any society which, notwithstanding anything contained in its objects or rules, carries on any activity or pursues any objective which involves its participation, through its candidates, in elections to the Dewan Rakyat, or to a Dewan Undangan Negeri, or to a local authority, or which involves its seeking the appointment or election of a person proposed or supported by it to the Dewan Negara.
Companies

A company limited by guarantee means 

‘a company formed on the principle of having the liability of its members limited by the Memorandum to such amount as the members may respectively undertake to contribute to the assets of the company in the event of it being wound up.’

Section 24 (1) of the Companies Act 1965 defines charitable corporations as:
‘a proposed limited company being formed for the purpose of providing recreation or amusement or promoting commerce, industry, art, science, religion, charity, pension or super annuation schemes or any other object useful to the community, and will apply its profits (if any) or other income in promoting its objects and will prohibit the payment of any dividend to its members’



	Requirements for creating an NGO: 
NGOs must have a legal personality if they wish to carry out activities in their own name. NGOs may be formed either as a charitable corporation or as societies/ associations. The proposed individuals may consult either the Registrar of Societies of Companies Commission for assistance or advice. 
Restrictions on the right to create NGO’s (Societies) are spelt out in Section 7(2) of the Societies Act 1966. Restrictions on setting up companies are NGOs are set out in various companies acts. 



2. REGISTERING NGOS

	NGOs which are required to register and details of the agencies they must register with (including contact details):

Registration is mandatory for all NGOs in Malaysia. The main statutes dealing with establishment & regulation of NGOs are the Societies Act 1966, the Companies Act 1965, the Income Tax Act 1967 and House to House and Street Collection Act 1947. Some NGOs may register under specific acts (e.g. the Sports Commission Act or the University and University Colleges Act 1971). Otherwise, they must register under the Societies Act or Companies Act. 
Societies

The Registry of Societies Malaysia within the Ministry of Home Affairs is the principal government department that is responsible for supervising and controlling the activities of non-governmental organizations. It is primarily concerned with the registration, control and supervision as well as the maintenance of records pertaining to registered societies and their branches throughout Malaysia so that they do not adversely affect security, peace, public order, good order, welfare or morality in Malaysia.
The principal act governing the activities of the societies as it is enforced today is the Societies Act 1966 and the regulations made there under, namely the Societies Regulation 1984. Since the Societies Act 1966 was enacted, numerous amendments have been carried out, the most recent in 1998 (the Societies (Amendment) Act 1998).

All NGOs that wish to organize or take part in any activity or on behalf of the society must register with the relevant agencies.
Companies

An NGO in the form of a company is incorporated as a company limited by guarantee (‘charitable corporation’) under the Companies Act 1865. The Companies Commission of Malaysia (‘SSM’) is responsible in registering, supervising and controlling the activities of these charitable corporations. 



	NGOs which may register voluntarily and details of the agencies they can register with (including contact details):

None.



	The registration process: 

Societies

All applications must be made under section 7(1) of the Societies Act accompanied with the following particulars :

i) 6 copies of statutory application forms (Form 1)* at a cost of RM 1.00 per copy

ii) 6 copies of a list of Protem Committee Members in a specific format.

iii) 6 copies of the constitution and rules of the society.

iv) 6 copies of any flag, symbol, emblem, badge or other insignia together with its explanation.

v) 2 copies of the minutes of the meeting containing the above mentioned resolutions.

vi) Letter of consent for making use of the address or the place of business, where applicable (in case where the society does own the premise).

vii) RM 30.00 worth of postal stamps affixed to the first copy only of the application form (Form 1)

-
application forms (Form 1) are obtainable from the Headquarters or at any of our State offices upon payment of the prescribed fees.

Every application for the setting up of branches of a registered society must be made by the parent society.  Every application must contain the following particulars:



i) an application must be made in the statutory form, Form 5 in quadruplicate at a cost of RM 1.00 per copy which must be endorsed and signed by 2 principal office bearers of the parent society.

ii) 2 copies of the letter of consent for making use of the address of the proprietor of the premises or the employer as the place of business.

Postal stamps worth RM 10.00 to be affixed on the first copy only of the application form (Form 5) - application form (Form 5) are obtainable from the Headquarters upon the payment of the prescribed fees.

· Police vetting for societies that are foreseen to have social threat to the country.

· RM30 postal stamp.
· According to the Department’s client charter, it takes 4 months if the application is in order.

· If an organization which falls into the definition of a society does not register itself and carry out activities on the name of the unregistered society, it will be termed as an unlawful society as defined in Section 41(1)(b) of the Societies Act 1966. If a society is considered to be unlawful there are penalties imposed on the office-bearers, the members and also on the people who allows meetings of this societies to be held in premises belonging to him. Section 42, 43 and 44 of the Act clearly spell out the penalties imposed on these people.

· There are no incentives by the Registry of Societies to encourage registration but incentives are provided by certain government bodies or private organizations to set up and register societies for example the Youth Societies.

Companies

All companies are incorporated and registered under the purview of the Companies Commission. Prior to incorporation, the promoters of a new company must submit the application for name of company, details of the initial directors and shareholders of the company and Memorandum & Articles of Association to the Companies Commission for vetting.

In addition to the Companies Act, the Companies Commission has developed Guidelines for Incorporation of Companies Limited by Guarantee, which covers registration and licensing. Under the Guidelines, the proposed company must state the following:

· Proposed name of company

· A statement stating the reasons for incorporating the company and why not as an association under the Societies Act 1966

· A detailed statement on the proposed activities

· A statement of estimated income and expenditure for a period of 2 years after establishment (must show a contribution of minimum RM1 million from an identified donor supported by a written declaration by the donor)

· Company to ensure all sums promised by donor are duly remitted within 6 months after incorporation, otherwise its license will be revoked

· A statement from the company stating whether it has any connection with a local or foreign organization. If there is a connection, to provide an agreement letter appointing the company as an affiliate in Malaysia

· A statement giving details of the proposed directors of the company (background, credentials, qualifications, experience)

· A draft copy of the Memorandum and Articles of the proposed company together with a fee of RM300.00



3. GOVERNANCE REQUIREMENTS FOR NGOS

	Requirements for governing documents: 

NGOs must have a governing document, membership register, minutes of committee and general meetings register, income and expenditure register, receipt books, subscription fee register and bank account books. Companies must also have a Letter of appointment for the patrons and office bearers.



	What responsibilities and/or liabilities are imposed upon governing bodies of NGOs? 

Societies
Governing bodies must ensure that they govern the societies in accordance to Societies Act 1966, Societies Regulations 1984 and the society constitution.


Companies
Governing bodies have a duty to ensure that:  

· They have a Company Secretary and registered office. It is an offence if a company does not have a Company Secretary for a period of more than 1 month, at any given time. 

· They lodge information of the company (Annual Returns, Audited Accounts, change of directors, change of shareholders, change of business activities, change of company status) with the Companies Commission in a timely manner.


	Regulations relating to payments and distribution of profits: 

NGOs are not for profits. NGOs cannot distribute surplus but must use it for the running of the organization. 





4. COLLECTING INFORMATION ON NGOS

	Collecting information: 

Societies
The Registrar of Societies obtains NGO’s registered address, number of members, minutes of meeting, list of office bearers and the financial statements. They have to furnish these information yearly using Form 9.

Companies 
A newly incorporated company must convene an Annual General Meeting within 18 months from the date of incorporation. Following an AGM, it must lodge its Annual Returns and Audited Accounts with the Companies Commission in a timely manner. Any changes in respect of its directors and shareholders must be informed to the Companies Commission using the prescribed statutory forms within 30 days of the date of change. Failure to comply is an offence under the Companies Act and may entail administrative actions and criminal sanctions against the company and its officers.

The Companies Commission may call for information and request an NGO to submit statutory documents or information. It has the power to call for information by issuing statutory notice to the charitable corporation to reply within a certain timeline. Failure to comply may result in enforcement actions. 

The Companies Commission ensures that corporate information on its database is up to date through routine surveillance and information management exercise. It shares information on its database with other regulatory agencies. Foreign enforcement agencies may also obtain information from the Commission, supported by an affidavit, through the Malaysian Attorney General’s Chambers as provided under the Mutual Assistance in Criminal Matters Act.



	Analysis of information: 

Societies

The Registry of Societies scrutinises Form 9 to monitor whether the societies are being run in accordance to the Act.

Companies. 

The Companies Commission continuously vets information lodged by all companies to check veracity in order to maintain the integrity of its a database of corporate information. This work is undertaken by the Corporate Accounts Surveillance, Complaints, Inspection and Investigation Departments. Special on-site visits are conducted from time to time as a further check.



	Making information publicly available: 
Societies
If the public requires information on a specific society, a search can be done at the Registry of Societies. NGO’s registered under the Societies Act are not required to make available information to the public.

Companies

All information systems of the Companies Commission are available online throughout the nation. The information includes: 
· Directors

· Members

· Memorandum & Articles of Association

· Annual Returns

· Annual Audited Accounts

The database also includes a list of assets held, but this information is not available to the public. 



5. ACCOUNTABILITY AND ACCOUNTING

	Requirements and standards: 

Societies

Under Section 14 of the Societies Act, societies are required to submit the accounts of the last financial year together with a balance sheet showing the financial position at the close of the last financial year of the society. The accounts can either be audited by the societies’ internal auditor or an external auditor.

Companies
Companies must submit audited accounts to be filed with the Companies Commission every year. Accounts must be prepared by qualified auditors according to the prevailing accounting standards. Accounting records must be kept for at least 7 years from date of transaction. Failure to comply with the above may result in prosecution. 


	Analysis of information: 
Societies

The Registrar of Societies will make random inspections on societies’ accounts to ensure that the income and expenditure is supported by receipts and proper records are kept.

Companies

The Companies Commission has a team of qualified accountants in its Corporate Surveillance Department to review and vet the veracity of Audited Accounts lodged by NGOs. Providing false or misleading document and information to SSM is a criminal offence.




6. PREVENTING AND INVESTIGATING ABUSE

	Regulatory intervention: 

Societies

Under Section 13 of the Societies Act, the Registrar of Societies can de-register a society that does not operate in line with its provision. Deregistration under certain provisions of the Act will cause the office bearers to be blacklisted. The assets of a deregistered society will be taken over by the Department of Insolvency.
Companies

The Companies Commission has powers to: 

· conduct inspections
· conduct investigations
· require office bearers and directors to give statements 

· call for examination

· file for winding-up of the corporation

· strike off the corporation from the Companies’ Register

· declare a corporation as a ‘declared corporation’ for special investigations

In addition to its regulatory sanctions, SSM has the power to prosecute the corporations and its officers in Court. Civil remedies are also provided under the Companies Act to complement the criminal sanctions,



	Right of appeal: 
Societies

A deregistered society can make an appeal to the Minister of Home Affairs for the society to be reinstated. Funds received by dissolved NGOs will be handed to the government.

Companies
For any court proceedings, NGOs may proceed to appeal to the higher courts against the sentence or judgment. 

For cases in which their application to acquire land was rejected, they may appeal to the King, within 30 days from the date of the decision.

For any decisions of the Registrar of Companies, the NGOs may file an appeal to the Court within 30 days from the date of the decision. 




7. REGULATIONS RELATING TO INCOME

	Tax exemptions: 
NGOs receive tax exemptions are under the Income Tax Act. They must formally apply to Inland Revenue Board and attach relevant documents.



	Trading: 

NGOs are not allowed to trade. 



	Fundraising: 
Companies

Any fund raising from the public requires an approval from the Minister of Domestic Trade & Consumer Affairs in accordance with the license issued to companies limited by guarantee under section 24(3) of the Companies Act.

Any proceeds from fund raising activities must be duly recorded. Failure to keep accounting records for at least 7 years (for auditing purposes) is an offence under the Companies Act. 

Funds from foreign sources must be recorded and clearly shown in the accounts records of the companies.

Under section 19 of the Companies Act, a charitable corporation is not allowed to acquire any land without first obtaining a license and approval by the Minister. The Minister may impose additional conditions in the said license granted to the charitable corporation.




8. ADVICE AND GUIDANCE 

	Advice and guidance: 

Companies 

The Companies Commission: 

· Gives assistance given through a network of offices located in every major cities in Malaysia

· Gives advice through phone calls

· Answers queries from Company Secretaries acting for the companies limited by guarantee

· Provides advice during on-site visits. 






